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Summary of Remarks

HALT is a nonprofit legal reform mganixation  funded entirely by 70,ClCHJ  individual

mcmbcn,  with no support from industries or professional groups. Jt works for affordable access

to civil justice.

HALT’s study of contingency feer finds that, while the system serves the public by

permitting injured parties to sue without paying an up-front reminer  to a lawyer, contingency fees

arc seriously abused by some lawyers., to the detriment of injured parties and the general public.

The contingency fee is said to provide  a lawyer with a subslantiai  monitary  reward upon

winning. to brdancc no fee for losing cases.  But many lawyers take no risky cases, and demand

from  113rd  to Ifi the recovery even for certain winnm that will never go to trial.

Class action cases, useful  for mass disnstcm  and multiple product mjurics,  arc abused

when lawyers initiate them essentially on rbeir own, with plaintiffs they never communicate

with. and settle for enormous fees while cJass  members get Little. and sometimes are worse off

from the seulement

The marketplace does not work to resolve these problems because citixens  have little

information about the !cgal system, lawyer fees, or the chances of winning in a pafticular  case.

HALT recommends a marketplace reform, in the Injured  Consumers’  Legal Bill of

Rights. This would require Iawyem  in contingency fee cases to feU the client. before  taking the

Case:

_ the amount of time rhey  expect to spend and their hourly rate

the likelihood of, and the amount of, the expected settlement or award

- the estimated expenses  involved that the client  wilJ have to pay

the prop04  fee aranagement,  and the availability of alternative fee

arrangements

It would also require that contingency fee lawyers  keep hourly time records and mgoti

mem to the client  When the case is over, the client has tie option to have the CWR  review

whether the fee was fair and reasonable.



Testimony

Thank you for the opportunity to address the problem of lawyer’s contingency

fees. I am Bill  Fry, Exaxtive  lYXmztor  of HALT - a legal  reform organization supported

by 7O,tX%  individual members from alI over the countty.  We get no funding from

ptufessions,  companies or indusnies.  and we speak solely for the consumers of legal

servicex.  Our aim is to make the legal system more accessible and affordable for the

average citixon.  We produce self-help rnanuais  and books, study tire legal  system and

recommend improvements. and give direct  services to members and to the public by

answering questions about the legal system.

When  HALT began studying contingency fees several  years ago, we did not

expect to find  abuses on such a scale. It must have been what the FBI felt in the 1960s

when they discovered there was. indeed_ a Mafia which sytematicaby  preyed upon

legiti,mate  businesses. What we found is that  some lawyers are preying on the public to

reap enormous profits, to the detriment of their clients and of tax payers in general. They

add large costs to the legal system the price  of goods, insurance premiums and court

expenses.

HALT does not oppose the contingency fee concept, which permits  people with

modest income to bring a tort claim without paying a large retainer up front  Nor IS

HALT hostile to lawyers  in geoaal. Our staff  and board of directors mcludr  lawyers.

we want m help the profession ciearr  house. But the power of the plaintiffs bar within

the profession is such that self-reform by lawyers is not going m occur. lt is time for

congress to act.

Our study of contingency fees  came m four conclusions:

1. Market forces do not work for people who need a lawyer for a pemond  injury

claim. Citizens who retain a lawyer for a tort caxe,  perhaps once  in their lives, know



little about the amount of work the me will take. and what fee  might be appropriate

for their caze.  Lawyers do not through their advertising or through public

informatiian, educate  the public abut how TV  purchase lawyer urvices. Clients of

lawyers are not informed consumers and can easily be biked Citizens know man

about a can of soup than they do about the& case when they retain a lawyer.

2. The risk of a lawyer losing a tm? claim has greatly diminished over the past

thirty years, and many lawyers xruzn out the cases  with a risk of losing or only a

makxt recovery . Since 196s  the defenses of contributory negligence, assumption of

the risk and government immunity have alI but disappeared Manufacturers of

products arc subject to saict liability, and their supplien  and retailers may also  be

liable. The law Pas changed to favor tort claims, yet lawyers have not Educed  the

percentage of the judgemcnt  that they take.

3. On average. over 95 % of Wrt  claims are settled. In some cases liability is clear

and settlement a czrtainty: with the amount being predicatible.  Lawyers take such

cases at a full one-third fee or more when all that may be needed is a statement of the

claim in a letter.  An example wzs given in 1995 testimony before the Senate

Judiciary Committee In a medical r@~actice  case where negligence was not

dirputed,thelawyerncverthel~scharged40%.~d~k  afeeof$l@MWfor

writing  three letters. Some scholars have documented cases where plairttiff~’  lawyer

were  paid at an effective rate of $25,ooO  to $3O.Q00  per hour. and the clients did not

know  it.

4~ In class actions, some firms purkxe  cases  which arc of liiited  benefit to the

class but yieid huge contingency fees for lawyers. For bringing stockholder class

actions some tlrms  keep a stable of potential plaintiffs who have single  sham in

my corn-es.  One such perso was a named plaintiff in 38 ciass actions. In a

claim for homeowners who had defective piumbing pipes instalk?&  lawyers in just



two slates walked away with $83.4 million, while homeowners, if they could prove

their pipes IeakecL  got an 8% reduction on the cost of Hplacement  pipes.

In mass accidents, or product Liabilty  class actions such as breast impIan& and

asbestos Casey,  once liability is established the risk of ‘losing” is over, yet lawyers

for individual class rne.m&rs will still take one-third of thousands of settlements,

enriching themselves for little work

In short, the -lace does  not work buause of lack of consumer information,

and the legal profession is unable or unwilling to enfOrce their paper rules on charging

rewonable  fees and against solicitadon  of cases.

Many srate and federal  laws require that foods. drugs, thousands of off-the-shelf

products. and many services  such as funeral directors  provide extensive information and

warnings. Yet when people need a lawyer. they often get less information than they do

on a can of soup.

We have a simple solution: Require that lawym tell their pofentiai  clients in

contingency fee cases the basic mformation  they know but seldom share. This

infofmati~n  is:

- the amount of time they expect to spend ard their houriy  rate

- the likelihood of. and the amount of. the expected settiement  or award

- the estimated expenses involved that the client  will have to Pay

- the proposed  fee qement,  and the availability of alternative fee

anangcmultr

Based on this information a client is in a position 10 negotiate the fee. or shop for

a betut  deal. We would also require that contingency fee lawyers keep hourly time

records and report them to the client

When the case is ova, we ask that the client have  the option to have tie COWI

KS&W  whether  the fee was fair and reasonable.



Finally, in class actions we would require  that each class member signify he

decision to “opt in” rather than being coosidaed  bound by the settlement unless they

aflirmatively  ‘opt out” Consumer should have the right to decide to take their cafe alone

if they expect they can do better outside the Ckm action,  Or Cm Save OII anomey’s  fees by

doing so.

These are basic consumef  rights, applicable in most other areas of comment and

in the consumez  world, but which have not been applied to legal services.

Anyone who has seen the efkn-ts,  over sevual  decades, to reform the contingency

fat system and tk tort system in gcneml  la~ows  the force of lawyer opposition. The hial

Lawyers  are said to be the most powerful  lobby in the country. One virtue  of our proposal

is that it is hard toopppose.  It requires more irtformati~n  to be given to consumers.

r+reS  rewrd  keeping by lawyers, and gives a judicial forum where fee complaints can

be heard Yet these simple rules will empower consumers and the marketplace to bring

about more fair and rexsonable  fees without legislating what those fees should be.

Qr~g~ss  should require Lawyas to do what other business must do - give basic

inf~ti~ to CXXWJ~BS  about whai they are purchz~~g  and how much it will cast.
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